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telephone discussion of iast week, this Response is to be filed by June 16, t499. 

]if you or thr Commission need any other inforination regarding this 
matter, please contact me. 
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]BEFORE THE FEDE 

BRENT M. CHRISTENSEN, ) 
Complainant, 1 

vs. 1 
SUBURBAN O’HARE COMMISSION, 1 
an unincorpora!ed association of Illinois 1 
municipal corporations; VILLAGE OF ) 
BENSE~NVILLE, ILLINOIS; JOHN GEILS, ) 
individually and in his capacity as President of ) 
Village of Bensenville, Iilinois: CRY OF PARK ) 
RDGE, ILLINOIS; RONALD WETECH!,. ) 
individually and i n  his capcity as Mayor of City ) 
of Park Ridge, Illinois; CITY OF ELMWURST, ) 
ILLINOIS; THOMAS MARCUCCE, individually ) 
and in his capacity as Mayor of City of Elmhurst, ) 
Illinois; VILLAGE OF ELK GROVE, ILLL!OiS: 1 M1.X 4894 
CRAIG JOHNSON, individually and in his 1 
capacity as President of Village of Elk. Grove, ! 
Iliinois; VILLAGE OF ITASCA, IL,LlXcPIS; ) 
GIG! GRUBBER, individually and in her capacity j 
as President of Village of itasca, Lllinois; 
VILLAGE OF ROSELLE, X,LINOK; CAI’LE ) 
SMOLLVSKII individually arid in his capacity as ) 
Mayor of Viltagc of Roselle, Illinois; CITY OF ) 

individually and in his capacity as Mayor of City ) 
of Des Plaines, Iliinois; VLLAGE OF LISLE, ) 
ILLINOIS; RONALD GHILARDI, individually ) 
and in his capacity as Mayor of Village of Lis!e, ) 
Illi,nois; C X Y  OF WOOD DALE, ILLINOIS; 1 
KENNETH JOHNSON, individually and in ) 
his capacity as Mayor of City of Wood Dale. ) 
Illinois; VILLAGE OF ADDISON. ILLINOIS; ) 
LARRY MARTW IG, individually and in his 
capacity as Mayor of Village of Addkon, Illinois; ) 
DUPAGE COUNTY, ILLINOIS; and i 
ROBERT SCIIILLERSTROM, individually and in ) 
hi?; capacity as Chairman of DuPage County, 1 
Illinois Board, ) 

Kespondents. ) 

E EI(JECTIQ)M ~~~~~~~~~~ 

UNITED STATES OF ~~~~~~~~ 

DES PEAINES, ILLINOIS; P t w L  JUNO, 



1 Respondents were never served with the “original” complaint by Mr. Christensen. 

2 The Suburban O’Hare Commission is a “person“ within the meaning of 5441d of the Federal 
Eiection Campaign 4x1 (WCA), 2 U.S.C. 344l(d). See 2 I1.S.C. $431(11) and the corresponding 
regulation ofthe Fedcia1 Election Commission defining a “person” I 1  CFR $ 1  10.1 I: ‘“Person’ means an 
individual, partnership, committee, association, cc~porafion, Iabx organization. and any other organization, 
cr  gioup of persons.” 

The Suburban O’Hnre Cammission i s  the person that made the expenditure to pay for the 
advertisement under chaiiengc here. See affidavit of Ron& Wieiecha, Treasurer of the Suburban O’Hare 
Commission enclosed herewith as Exhibit 1. NOW of the other respondents listed in the caption of the 
Amended Complaint made ”an expenditure for the purpose of financ.ing communications“ under the terms 
of 5441d and therefore are not proper parties to this proceeding. Id. 
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NOW come the Suburban O’Hare Commission and the undersigned individual 

respondents and state that the “Amended Curnplaint”1 filed by Mr. Brent M. Christensen 

is without merit for the reasons stated below. 

§ M ~ ~ ~ ~ ~ ~  of ~ e ~ ~ ~ ~ ~ e ~ ~ ~ ’  ~0~~~~~~ 

The advertisement challenged by Mr. Christensen was paid for by the Suburban 

O’Hare Commission - a governmental body organized under the Constitution and laws of 

the State of Illinois. Mr. Christensen appears to be arguing that an advertisement 

published by the Suburban O ’ H m  Commission violates Section 441d of the Federal 

E!ection Campaign Act (FE.CA), 2 U.S.C. &Wld land the conesptmdhg wgrllation of (.he 

Fcderzl Election Commission, ! 1 CFR $1  1 0 .  I 1 - charging that the advertisement 

contained “express advocacy” expressly urging I.he election or dcfeat of a candidate and 

thus failed to contain ;I legally required di.scIairner that the advertisement was not 

authorized by the candidate. IF the advertisernen; did not conrain “express advocacy”, 

there is no requirement for such a disclaimer and this proceeding must be dismissed. 

Mr. Christensen’a complaint is without merit for the following reasons: 

1. The S ~ ~ ~ ~ b ~ n  O’Hare ~o~~~~~~~~ Is the only proper r ~ ~ ~ ~ ~ e n ~ .  

Preliminarily, the only proper respondent here is the Suburban O’Hare Comniission. The 

Suburbm O’Plart: Commission is a “person” within the meaning of $ 4 1 d  and the only 

iegat entity or person that paid for the advertisement within the meaning of 544ld2. 



I f  

None of the other named respondents paid for the advertisernem and none of the other 

respondents are proper parties in this proceeding, 

2. The a ~ ~ ~ ~ ~ j ~ ~ ~ ~ R ~  doas no1 contaiw “express advo~a~y” - it doces m ~ t  

cantfnirn expiisit words (e.g. ‘‘%‘&e far”, “Elect”) that the federal cmw& have rul 

are € a ~ ~ ~ i ~ ~ ~ ~ a ~ ~ l l y  ~e~~~~~~~ elements of ccexprm advocacy”. As to the 

advertisement itself, there is clearly no “express advocacy” in the ad - ix., no express 

language explicitly orging readers to vote for or against a candidate. As discussed bepelow, 

the advertisement is classic issue communication and the federd courts have consistently 

nikd iliac .- absent express langrrage urging the election or defeat of B candidale (e.g. 

“’v’t>tc For”. “Elect“. etc.) - issue commuilications such as the rrdverrisement here is 

consiitutionally protected by thc First Amendrnmt. This constitutionai protection 

e x i e d s  lo comrriunications that, a here, praise oi criticize pb l i c  officials or candidates 

- as long MS the communication does not contain express silo&, explicitly urging the 

reader IO vote for or elect or defeat a candidate. Indeed, even Mr. Christensen concedes 

that the constitutionally requiied “magic words” are not present in the advertisement. 

3. Mr. Christensen’s ~~~~~~~ to argue ~~~~~~~ sdvacaey is w ~ ~ ~ o ~ ~  

merit. Mr. Christensen’s attempt to argue inapplied advocacy under the so-called 

“reasonable person”’ test of :he Federal Election Commission’s regulation, 1 I CFR 

$iOQ.22(b), must fail for two reasons. First, federal courts have repeatedly ruled that the 

“implied” advocacy concept embodied in X 1 CFR $ iW.2L(b) - 2nd indeed fi 1100.22(b) 

itself - are uncoasdtulional as violative of the “express advocacy” requirements of the 

Constitution. 

Second, Mr. Christensen’s implied express a d v r ~ a q  argument misreads the 

requirements of $ICB.22(b). Even if this regulation had not been voided by the courts as 

unconstitutional, the advenisement would not be “express advocacy” within the meaning 

of Q100.22(b). 
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Mr. Christensen appears to believe that the “reasonable person” standard means 

that an advertisemefit constitiites “express advocacy” if S I  “reasonable person” I&& 

construe the ad as advocating the efect.ion or defeat of 2. candidate - even though another 

“reasonab1.e person” might not. Contrary to Mr. Christenseii’s apparent interpretation, 

section 100,22(b)’s test is what ~ a e  reasonable person might construe the Language to 

mean. Such an approach would trigger “express advocacy”’ whenever one could 

hypoihesize - as Mr. Christensen has here - a single “reasonable person” who m&g 

constme th.c advertisement io aitvcjcate the clecticsn of Mr. Hyde or the defeat of Mr. 

h4cCain. 

On the contrary, section IM.22(b) requires a finding that m, reasonab’k person 

could conchide other than :hat the advertisemear was urging the election of Mr. Myde and 

the electoral defeat of Mr. McCain. In other words. section 100.22(b) repires a finding 

that fi rercsonabk persons would reach the same conclusion. Here the advertisement in 

qcestion clearly praises and criticizes VariOliS Republican politicians for their positions on 

a substantive issue of great, importance to the residents and communities of the Suburban 

Q’Hare Commission - and asks Republican officials to take action on this issue. Tirat is 

the intended meaning and purpose of the advertisement by the Suburban O’Hare 

Commission. 

The fact that Mr. Christensen (as a self-appointed “reasonable person”) might 

constnie ths implications of the advertisernent as (In his mind) endorsing the election or 

defeat of a candidate simply does meet the iequirements of $100.22(b). Where a,, here, 

there .is room for debate - with Mr.  Christensen having one opinion and the Suburban 

O’Hare Commission having another the implied advocacy test of $100.22(b) is not 

satisfied. Heie the Suburban O’Hare Coinmission contends that the advertisement 

brought substantive public policy issues to th,e attention of Mr. Myde ‘and Illinois 

Republican leaders and asking that action be taken on a substantive issw - ix.. stopping 



slot expansion at O’Iiare. Mr. Christensen has a difkrent view. The very fact that the 

issue is debatable means that it cannot constitute “‘express advocacy” under 9 100.22(b). 

I. ~ ~ ~ ~ ~ r o M ~ ~  ~ ~ ~ ~ ~ ~ € ~ y  

The Suburban O’Hare Commission is a govemrnental body organized under the 

Constitution and laws of the State of Illinois. As discussed below, the Suburban O’Ware 

Commission represents member communities which iire located in the vicinity of O’Hnre 

Airport - addressing concerns of the residents of those communities with problems of 

safety, noise, and toxic air poliution regaxding O’”lue Airport3. 

As part of its activities over the last sewra! years, the Suburban Q’Hare 

Commission has engaged in a broad range of program dealing with these problems 

including: 1) a school soundproofing program, 2 )  a research and education program OII 

ihese prohiems, 3j the operation and maintenance of a radar and noise monitoring system, 

4) community forums where pubiir: officiafs and candidates preseni their positions on 

these problems to the community, and 5 )  an extended program of “issue” advertising - 

whereby the Suhilrban 0’ Hare Cominissiun has used newspaper advertisements to 

highlight various issues relating to O’Mare developmect a i d  Its impsct on the 

community. 

As part of its education and research program reiating to O’I-Iare expansion, the 

Suburban O’Hare Commission became very concerned in 1998 over proposals in 

Congress to lifF or relax a federal regulation that h j t s  the number of planes that can 

opeate at O’Ilare. This rule is called the “High Density Rule”, 14 @FR $93.123, and the 

numerical limits it places on airceaft operations art: caliecl “slats“. 

In 1998, the Suburban O’IiTare Commission conducted an investigation of the slot 

expansion proposals and issued a report The Shpli Game With “Slots” At O’Hure. The 

3 The current member communities of th.e Suburban O’Hare Commissioii are Addison, Illinois; 
Bcnsenvillc, Illinois; Des Plaines, Illinois; Elk Grove Village. Illinois, Elk Grove Township. Illinois; 
Elmhurst. Illinois, Haiwood Heights, Illinois, Itasca, Illinois: L.isle, Illinois; Maine Township, Illinois: Park 
Ridge. Illinois; Roselle. Illinois, Schillcr Park, lilinois; Woad Dale, Illinois; and DuPage County. Illinois. 
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investigation found that - condriuy to politicat clirns that a relaxation of the slot 

restrictions would help competition - the increased slots had actually helped expartd the 

existing monopoly position of dominant carriers at “Fortress O’Hare” and that the 

proposed increase ii? slots would exxerbatc the already severe problems with safety, 

toxic air pollution, and noise at O’Hare. 

Based in part on that report and his own irivestigarlon, Congressman Henry Pfyde 

- whose district includes dmost all of the cominuniriss severely impacted b y  @Hare 

operations - waged a vigorous and suc:ci.ssf~l, effoiort to defat the slot expansion 

proposals pending in Congress in 1998. 

ln 1999, two related hut different. proposals were introduced in Congress io 

eliminate or relax the s!ot r,estrictious n! Q’Hare. Congressman Schuster (R-Pa.) has 

introduced HR 1000 which called for campjete elirfiinalion of the Slot rule. Senator 

1vlcCain (R-Az.) has introduced S.82 which calls for lifting any slot restrictions on the use 

of “regional”,jets at O’Ware - which could lead to hundreds Qf additional flights per day 

and a continuation of a ga,me of “musical slots” whereby existing slots are opened up for 

additional heavy aircraft arid the lighter traffic routes are moved to regional jets. 

Following a long standing practice in  which &he Suburbitn O’Hare Commission 

had published a number of issue oriented advertisements relating to @Hare, the 

Suburban O’Hare Commission in April of 1999 pubfistled a full page advertisement3 in a 

number of suburban newspapers. The advertiseinexit had two functions: 

1) The ad called for “Repubiican Leadership” - asking specific leading 

Illinois Republican officials to joiai with Congressman Myde and urge the 

iI!inois Republican delegation LO help block what are Republican 

proposals to lift the slot limits at O’Hare. 

4 The advertisement i s  attached a Exhibit 2 to this Responsa. 
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2 )  The ad praised Congressman Hyde for his courage in opposing the slot 

expansion proposals and urged him to “hang tough” - and not accept a 

compromise that would ailow expansion at O’Hare. 

11. The Legal and Historicat Background 
of the Suburban O’IHare Commission 

Contrary to the ;nsertion by Mr. Christensw in Paragraph 4 of his complaint that 

“SOC is not a !egally cognizable entity”, the Subuyban O’Hare Commission is a legal 

entity crmied under the express authorization of the Lllir!ois Constitution and statutes. 

Fnr?her, the Suburban O’Mxe Commission is a “person” withiri the meaning of WC 

regulaaionss. 

T-re Suburban O’Wm Cornmission i s  a political entity authnrized by the 

Constitution arid the Statutes of the State of Illinois. Article Yli, $10 of the lllinois 

Constitution expressly provides: 

Units of local government and school districts may contract 
or otherwise associate among themselves, with the State, 
with other states and their units of local government and 
school districts, and with the United States to obtain or 
share services and to exercise, combitze, or transfer m y  
power or function, in any ir~arzm’r iiot prohibited by low or 
by ordznance. Units of local gove*lrnent and school 
districts may contract and otherwise associate with 
individuals, associations, and corporations in any manner 
not prohibited by law or by ordinance. Purticipatirig units 
of government may use their credit, revenues, and other 
resources to pay costs and to service debt reluted to 
intergoventmental activities. (emphasis added) 

The constitutional authorization for intergovernmental organizations such as the 

Suburban O’Mare Commission is repeated several time in the Illinois statutes. 5 ILCS 

22W2 identifies the governmental entities (“public agencies”) that may enter into 

intergovernmental agreements: 

5 
entity and since the Suburban O’Hare Cornmission is the entiiy that paid for the ad. the other named 
respondents - ivl~o are not persons who paid for the ad -- are not proper parties to this proceeding. 

See footnote 2, suprti. Therefore, sirice the Suburban O’Hare Cornmission is ii legally cognizable 



.. 

. .  . .  . .  ._ 

The term “public agncy” shnlE meon any unit of local 
government as defined in the Illinois Constitution of 1970, 
any school district, m y  public community college district, 
any public buiiding commission, the State of Illinois, any 
agency of the State government or of the United States, or 
of any other State, any political subdivision of another 
Siatt., and any combination of the abibrwe pursinant to an 
int~rgovemrnental agreement which inc!udes provisions for 
a governing body cf the agency created by the agreement. 

5 ILCS 22013 states: 

9 3. Intergoveinmental agreements. Any power or powers. 
privileges or authority exercissd or which may be exercised 
by a public ageccy of this State may he exercised cind 
enjoyed joiritly with any other pi!bk agency of this State 
and jointly with any pihlic agency of any other state or of 
the Uniteti States to the extent that laws of such other state 
or of the United States c!o noi prohibit joint exercise or 
enjoyment. (emphasis added) 

65 ILCS Yl-1-5 states: 

The corporate authorities of each inunicipaiiiy may 
exercise jointlyl with one or more other municipal 
corporations or governmental sobdivisions or districts, all 
uf the powers set forth in this Code riinless expressly 
providcd otizenvise. In this section “municipal corporations 
or governmental subdivisions or districts“ includes, but is 
not limited to, municipalities, townships, counties, school 
districts, park districts, sanitary districts, and fire protection 
districts. (emphasis added) 

Pursuant to this constitutional and statutory authorization under Illinois State 

Law, several of the comrnunitk surrwnding O’I-Iare airport created the entity known a 

the Suburban O’Hare Commission in 1981~ Protcction of the citizens of their member 

corninunities from the problems created by O’Hare airport is the central focus of the 

Sukwban O’Warc Commission and is reflccted in  the statement of purposes and 

objectives stated in Section Two of the 198 1 intergovernmental agreement creating the 

Suburban O’klare Commission: 

“The purposes and objectives of the Commission shall be as follows: 

the Parties on the quality of life within their territory. 
“A. Study the effect of aircraft overflights over the corporate limits of 
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“B. Study and recommend solutions to problems created by O’Hare 
International Airport affecting the lives of citizens of the Parties. 

“C. Consu!r with other com.munities that are not members of the 
Corninksion on coinmon objectives in improving the quaiity of hfe of ail 
suburban comrnlinikies adveiseiy affected by O’Ma.rr Iniernationai Aiipofl aad its 
overflight operations. 

Retain counsel and expert consultants for purposes of studying the 
kgai  rights of the Parties and their citizeris in relatior. to O’PIa-e IntePnatioml 
Airport; pravided, however, no litigation shail be filed by the Comrni!isiora in rhe 
name of ;my Part.y without the Party’s prior written consent. 

Represent the Parties in administrative proceedings before the 
Federal Aviation Administration, or any other governmental body having 
jurisdiction in the affairs of O’Hare International Airport insofar as they might 
affect the Parties. 

“F. Conduct an Information a.nd Education Program for the citizens of 
the Parties on the operarions of O’Hare International Airport, any contcmplated 
expansion thereof and the effects of noise pollution and aircraft-caused pollutants 
in the atmosphere. 

“G. Conduct a public relations campaign acquainting the general public 
of the adverse effects of O’Hare International Airport operations or any expansion 
thereof on the citizens of the Parties. 

“H. Report to the Parties on a regular continuing basis on the 
performance of the Commission’s duties and new developments in the operations 
of O’Mare International Airport.” 

Consistent with its organizational mandate, the Suburban Q’Hare Commission has 

pursueci a wide range of activities over the Irkst 18 years - all designed to protect the 

citizens of the member communities from the adverse effects of expansion of O’Hare 

airport. Among the Suburban O’Nare Conxnisslon’s activities have been: 

“D. 

“E,. 

1.  School Soundproofing. The Suburban O’Hare Commission sponsored a 

long successful legal battle - won with the assistance of the DuPage County Board and 

the DuPage County State’s Attorney - to obtain payment of soundproofing funds for 

more than 22 public schools in DuPage County to prevent injury to education from 

aircraft noise. 

2. Research and Education. The Suburban O’Hare Commission has 

conducted research and education activities on major issues involving O’Nare airport and 
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proposals for airport expansion. By way of illustration, enclosed as Exhibit 3 is a report 

SOC published last year entitled The SlrdI G u m  With Slots At O’Hure. This report 

contains a detailed analysis of the slot exemption history and the problems of safety, 

nuise, toxic air pollation, and passenger. delny that will bt: created by i~creased operations 

at O’Hare - the very subject that is lhe basis of the advertisemen! CiitiCizcd by Mr. 

Christensen. Also enncfosed by way of illustration is a recen! cririquc by SOC of a 

proposed air pollution permit fir a United, Airlines facility at O’l-iare and !he. pr<ibletns 

with roxic air poilution ai iYHa~e (Exhibit 4). Finally, also enclosed is a report by 

Congressmen Hyde and Jesse Jackson, ir. entit.ied Mesropolitm Chicago’s Airport 

Future - A Cull For Regional Leadership. (Exhibit 5 )  SOC provided the Congressmen 

with significant research assistance for this report. 

3. Noise Monitoring System. The Suburhn O’Hare Commission maintains 

and Operates a sophisticated radar system and coordinated noise monitoring system in 

communities around 0’ Hare. 

4. ~ ~ r n ~ ~ n ~ ~ y  Fcsnnms. The Suburban O’liare Commission has conducted 

a number of large town meetings and community forums where elected officials and 

candidates are asked to speak on issues relating to airport expansion. 

5. Ad Campaigns Over ehe years the Suburban O’Hare Cornmission has 

used local newspapers to publish a number of advertisements in local and regional 

newpapers - discussing various issues relating to 0’ Ware Airport expansion. Enclosed 

as Exhibit 6 is a group of advertisemerits run in locai or regional papers over the last 

several years on various issues. The advertisement of which. Mr. Christensen complains 

i s  but the latest in a long series of related ads discussing these issues and either criticizing 

or praising pubiic officials fer their positions on issues of O’Hare expansion. The clear 

purpose of the advertisements i s  not to urge the election or defeat of any politician but to 

put pressure OR poli t id  leaders to take action to protect their citizens. 
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1x1. Mr. Christensen’s ~ ~ ~ ~ ~ ~ a j ~ ~  

A. The Legal Basis of the Complaint. 

Though never stating the legal basis for his complaint - i.e., the statute or 

regulation he claims has been violated - Mr. Christeiiscn appears to be arguing that an 

advefliseR1ent pr\blished by the Suburban O’tiare Cornmissior: violates Section 44 Id of 

the Federal Election Campaign Act (FECA), 2 1J.S.C. ij44:d and the corresponding 

regulation of :he Federal Election Commission, 1 1 CE?. 8 110.1 1 f;. 

Section Mid states in pcrtinenr pari i!s follows: 

$ M1d. Publication and distribution of statements and 
solicitations; charge for newspaper or magazine space 

(a) Whenever any person makes an expenditure for the 
purpose of finawing communications e.upress!y advocating 
the election or defeat of’ a clearly identijkd candidate, or 
solicits any contribution through any broadcasting station, 
newspaper, magcuine, outdoor advertising facility, direct 
mailing, or any other type of general public political 
advertising, such communication-- 

*+* 
(a)(3) if not authorized by a candidate, an authorized 
political committee of a candidate, or its agents, shall 
clearly state the name of the person who paid for the 
communication and stare that fhe communication is not 
authorized by any candidate or candidate’s committee. 

(emphasis added)’ 

I I CFR 9 1 10.1 I in pertinent part provides: 

5 lllO.11. ~ ~ ~ ~ ~ ~ ~ ~ i c ~ ~ i o ~ s ;  ~~v~~~~~~~~ (2 U.S.C. 441d). 

(a)( 1) General rules. Except as provided at paragraph (a)(@ 
of this section, whenever any person makes an expenditure 

6 This Response by the Respondents is dirccted to ?he issue of whether the advertisement Mr. 
Christcnscn c:mpiains of violates $44 1 (d) and I i CFK $ 1  10. I 1. If there is any other statute or regulation 
to which Mr. Christcnsen’s complaint i s  directed or which the slal’i’ol’ the Federal Election Coininission is 
concerned, Respondents request specific notice of such statute or regulation and an opportunity IO rcspond 
to specific detailed allegations specifying how such additiorial StiiiUte or rcguistion has been violated.. 

A i  the enclosed affidavit by thz Treasurer of thz Suburban O’Hare Commission (Exhibit i )  attests, I 
the advertiscrnent was not authorized by Mr. Hydc nor hy an authorized political committee of Mr. Wydc, 
or iis agents. Thcrefore subsections (a)(2j and (a)(3) are not relevant to this response. 



, . c .  , LZ , .*.. , :. , i. . .. 

for the purpose of financing i: communication that 
e.tpres.sIy crdvocares {lie c-Iecriorr or defeai o/ N clerrrly 
idmtifed cmdidcite, or that solicits any contribution, 
through any broadcasting station, newspaper, magazine. 
outdoor advertising facility, poster, yard sign, direct 
mailing or any other form of general public political 
advertising, a disclaimer meeting the requirements of 
paragraphs (a)(l)(.ij, (ii). (iii), (ivj or (s)i‘l) of this section 
sirall appear itnd be presenred in a clear and conspicuous 
manner to give the reader, observer or listener adeqilaze 
noiice of th:. identity of person. who paid fix and. where 
required, who authorized the conmunication. 

*** 
(a) ( 1  ) (Eii) 

(iii) Such communication, including any solicitaiion. if  
made on behalf of or in opposition bo a candidate, hut paid 
for by any other person ard not authorized by a candidate, 
authorized committee of a candidate or its agent, shall 
clearly state that the communication has been paid for by 
such person and is not authorized by any candidate or 
candidate‘s committee. 

r. Christenseas’s Assertions As To  “Express Advaca~y’’. 

Mr. Christensen’s Amended Complaint and his April 26, 1999 letter to the 

Federal Election Commission make the charge that the advertisement constitutes “express 

advocacy” - apparently (though never stated) in violation of $44 Id and 1 1 CFB (i 1 10. I 1. 

In paragraph 6 of the Amended Complain:, Mr.  Christensen alleges that the 

advertisement “contain:, numerous statements of e.xpress advocacy for Henry John Hyde, 

a Republican Candidate in Illinois 6’” Congressional District.. .” (emphasis added). 

In paragraph 7 of the ,Amended Complaint Mr. Christensen states that the 

advertisement “also contains statements that could be reasonably coiisfnred as express 

advocacy opposing Presidential Candidate John McCain.. .” (emphasis added). 

In a letter to the FEC dated April 26, 1999 Mr. Christensen stated as follows: 

..[T)he ad seems to contain express advocacy for the 
reeiection of Henry Hyde without any reqwired disclaimer. 

Although the issue of magic words is dehrrtuble, if the 
reasonable person test is applied, it would appear that this 
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ad advocates the reelection of Mr. Hyde. Moreover, a 
reasonable person might consme tine ad to contain 
advocacy against Senator John McCain with respect to his 
PresidentiaI bid. (emphasis added). 

IV. Mr. C ~ r ~ § ~ ~ ~ s ~ n ’ s  ~0~~~~~~~ is ~ ~ $ ~ Q ~ ~  Merit 

A. The advertisement does Rot conhidin express words explicitly urging election or 
defeat af a candidate in an election - the ~ 0 ~ ~ ~ ~ ~ ~ ~ ~ 0 ~ ~ 1  ~ ~ ~ ~ i r e ~ ~ ~ t  imposed by 

Mr. Christensen ~ ~ ~ ~ ~ w ~ ~ d ~ e ~  that the ‘“magic YYO~&” are not present. 
f~dleEd C O t W h  Oder for the “%XpSSeSS ad’l‘OGi“Y’’ ~~~~~~~~~Q~ O f  3441d $0 Ztpp8ys 

The federal courls have made it absoiutely clear that fcr a statement to constitute 

“’express advocacy” the state.ment must actually and literaily urge the election or defeat of 

a candidate in ‘an eleciion - e.g. “Vote for Fly&?, “Defeat McCain”. Language from 

;vhich someone night irljer e.ncourageenient to elect or dcfeat a candidate i s  not enough to 

meet the constitutionrt. standard. See Fcderd Elrciion Commissiori v. Christian Action 

Network, 110 F.3d 1049 (@ Cir. 1997) {;awarding fees to advocacy organization against 

FEC for asserting implied advocacy test); Maine Right To Lqe Committee, fnc. v. Federal 

Election Commission, 98 F.3d I (1” Cir. 1996) (affirming and adopting the opinion of the 

district court at 914 F. Supp. 8 holding WC impiied advocacy test unconstitutional); FEC 

v. Centmi Long Oiund Tax Refomi hamediately Committee, 616 F.2d 45 (2nd Cir.1980); 

FEC v. Nationid Orga~rizotion jor Wonren, 7 13 F.Supp. 428 (D.D.C. 1989); Right to Lif.  

of Dutchess Corint)., k. v. Federal Election Cororrrk, 6 F.Supp.2d 248 (S.D.N.Y. 1998) 

(holding FEC implied advocacy test unconstitutional) . 

In the absence of express words calling for the reader of the communication to 

explicitly vote for or against a candidate, these federal cowrts Rave uniformly held that its 

is unconstitutional for the Federal Election Commission to prosecute a claim of ‘‘express 

advocacy” on the basis of the implied meaning of a communication. These 

constitutionally required words of express advocacy - actually and explicitly calling for a 

vote for or against a candidate in an election - are the so-called “magic words” that Mr. 

Christensen alludes to in his letter of Apri! 26 to the FEC. 
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And even Mr. Christensen acknowledges tirat, the advertisement does not contain 

the “magic words” necessary ro rise to the level of express advocacy within the me;Eni.rg 

of the consiitutional case law cited above. As Mr. Christensen states: 

..[T]he ad seeins to contain express advocacy for the 
reelection of Henry Wyde without any rquired disclaimer. 

Although the issue of magic words i s  deborable, if the 
reascnablt: person test is applied, it would appear that this 
ad advocates the reelection of Mr. Hyde. 

kiter of April 26 (emphasis added)(Exhibit 7 hereto) 

Mr. Christensen acknowledges that express urmisa&&lc language advocating 

Khat the reader vote for Mr. Hyde or tha.t Mr. Hyde be elected - the so-caiied ”m;gic 

words” that the federal courts haw made the cmistitutiond pre-requisite of “express 

advocacy” - i s  present in the challenged advertisement. He states that to 

Congressman Nyde, the “issue of magic words is delwzti~le ”; his very acknowledgement 

takes the advertisenlent O U ~  of the ciem mequivwal express advocacy requirement the 

federal CCIUOIS have impsed  on $44 Id. 

With, regard to Senator Mc@air., Mr. Christensen does not even attempt to raise 

even a colorable claim that express unequivocai words of advocacy are present. His 

whole argument on McCain is based on the implied advocacy co,icept of what a 

“reasonab!e m;m” might construe the advertisement to IFIFBII: 

Moreover, a reasonable person mighr construe the ad to 
contain advocacy against Senator John McCain with 
respcct to his PresidenTial bid. 

Letter of April 26 (emphasis added) 

[Tire advertisement] “aiso contains statements that could 
be reasonably coastrued as express advocacy opposing 
Presidential Candidate John McCain.. .” 

Paragraph 7 of Ilia amended complaint 
(emphasis added). 
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In summary, Mr. Christensen concedes that the requisite explicit “magic v a d s ”  

urging voters to elect or defeat a cardidate - explicit words that federal courts have 

repeatedly held are constitutionally necessary to constitute “express advocacy” within the 

meaning of 3441d -. are not present in the advertisement under challenge here. Nowhere 

in the advertisement is there any language expressly urgiap voters to vote €or Henry Hyde 

or to vote against John McCain. Under the feckral case law cited above, the 

adveflisernent challenged by Mr. Christensen cannot and docs not constitute “express 

advocacy”. 

hlr. Chr.istensen”s corarplai.nt boils down to an argument - one that Respondents 

strongly dispute - that the initdied message of the acivtrrisement is that voters sho~ld vote 

for Henry Nyde and defeat John McCain. As shown in the next section, that argument is 

wholiy without merit. 

B. The adverlisement dasps not meet the ‘ ‘ ~ ~ ~ ~ ~ ~ ~ ’ ~  express advocacy test af 1.8 CFR 
~ 1 ~ ~ . 2 2 ( ~ ~ ,  

Having admittedly failed to bring the Suburban O’Hare Commission 

advertisement within the constitutionally required explicit (or “magic”) words test, Mr. 

Christensen is trying to invoke the Federal Electiorr Commission’s secondary definition 

of “implied” express advocacy contained in I 1  CFR 9 lN.22fb). Mr. Christensen relies 

on the argument that the constitutionally required express advocacy - e.g., that the reader 

vote €or Mr. Hyde or that Mr. Nyde be elecied - is implied by the language of the ad and 

that therefore under it “reasonable person test” “it would nppear that this ad advocates the 

reelection of Mr. Nyde”. [The advertisement] “also cmtains statements that coirld be 

rensonclhly construed as express advocacy opposing Presidential Candidate John 

McCain ...” 

To make this argument, M r .  Christensen relies on the test of subsection (b) of the 

FEC’s definition of express advocacy. Section 100.22(b) finds “express advocacy” by 

implication when bark of the following conditions are met: 
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, 
- ._ , . ,  

, . .  -. . 
. . .  . .. . ... 

(b) When taken as i? whole and with limited reference to 
external events, such as the proximity to the election. could 
- or& be interpreted by s reasonable person as containing 
advocacy of the election or defeat of one or more clearly 
identified candidate(s) because-- 

(1) The electoral portion of the cotnrnunication is 
unmist‘akable, unambigiious. and suggestive of only 
one meaning; gin 
(2) Reasonable minds could cot differ as to whether 
i t  encourages actions to elect or defeat one or more 
clexrly identified candidate(s) ~r encourages some 
other kind of action. 

(underscore emphasis 
added) 

Far !he re;!so!is discussed belnw, Mr. Christensen’s attempt to invoke Q 100.22(b) 

to claim that the advertiserneat expressly siduoc:$~es the ekiion of Mr. Hyde necessarily 

fail. Firs[,, 6 100.22(b)’ express advocacy by implication approach has been repeatedly 

tlec!ared unccxwirutional by multiple federal courts as violative of the First Aniendment 

znd therefore unconstitutional. Mr. Christenscn is therefore ie!ying on a regulatory 

definition that hiis been repeatedly declared unconstitri~ional. 

Second, even if the impiied express advocacy test of @100.22(b) were 

constitutional, the facts of this advertisement do not meet the implied express advocacy 

test of @100.22(b). Nolhing in  the advertisement leads to the inescapable conclusion - a 

conclusion about which “reasonable minds could not differ” - that the communication 

was urging the election of Henry Hyde or the defeat of John McCain. The entire purpose 

of the advertisement is to I )  encourage Illinois Republican officials (Le. Governor Ryan, 

Congressman Hasten, State Representative Daniels, Skate Senator Philip) to support 

Henry Wyde and to urge members of the Illinois Congressional delegation to vote against 

increasing flights at O’Hare, and 2 )  t o  encourage Henry Hyde to “hang tough” and 

continue his opposition to flight increases at O’Hare. The fact that the ad praises 

Congressman Hyde is simpiy encouragement to Congressman Hyde to remain tough on 

the slot expansion issue. 
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1. Section 5100.22(b) has been repeatedly declared void and ~ ~ ~ Q n s ~ ~ ~ ~ ~ j Q ~ ~ l .  

Section 3 100.22(h)’s attempt to finding such explicit words by implication -. by a 

so-called “reasonable person’s” interpretation from the implications of the language in 

the communication as opposed to the explicit exhortation to vote or elect a candidate - 

has been repeatedly rejected by the federal c013ns. The federal courts have repeatedly 

ruled that Q 100.22(b) is unconstitutional as violative of the First Amendment and that the 

only language that will meet the “express advocacy” requirement is explicit words telling 

the reader to vote for a candidate or to defeat a candidate. See Federul Election 

Commission v. Cliristim Action Network, 110 F.3d 1049 (4‘h Cir. 1997) (awarding fees to 

advocacy organization against FEC for asserting Innplied advocacy test}; Muinc Right To 

Life Committee, lnc. v. Federal i%crio~l Commission, 98 F.3d I (E” Cir. 1996) (affirming 

and adopting the opinion of the district court at 914 F. Supp. 8 holding FIX implied 

advocacy test unconstitutior,al); Rigtit IO Life if Dimtche.w Co‘ounv, h c .  Y. Federcll 

Elec?ion Coopn‘n, 5 F.Supp.2d 248 (S.1U.N.Y. 1398) ( hoiding FEC implied advocacy test 

unconstit.utional). 

Given the federal corms dear aid repeated rejection of the Section $SW.22(b) 

and the repeated holdings of irncoplstitudcT.alit~1, Mr. Christensen’s reliiurce on this 

regulation is c!early u.nlawful. 

2. Mr. Christensen’s ~~~~~~~~~~~~~ of PP CFR ~ ~ ~ ~ ~ ~ ( ~ )  is in error. 

Mr. Christensen cleuiy misreads the “reasonable person” standard of Q I 10.22(b). 

Mr. Christensen appears to believe that the “reasonable person” standard means that an 

advertisement constitutes “express advocacy” if &I. “reasonable person” construe 

the ad as advocating the election or defeat of a candidate - even though another 

“reasonable person” might not. Thus his statements that “a reasonable person m i g k  

construe the ad to contain advocacy against Senator John McCain” (letter of April Zth) 

;md paragraph I of the Amended Cornplaint “[advertisement] contains statements that 
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coirld he purisoircib!,~ ~ ~ r ~ s i i w d  as express advocacy opposing Presidential Candidate John 

McCain.. .” (emphayis added). 

But 5100.22(0) contains a much more rigorous standard. Language that is 

“debatable” or which “might” be construed differently by different reasonable persons 

does not fall within “express advocacy” as defined by 5 108.22(b). 

Section 5 l(X1.22(b) makes it clear that a cornminication such as the advertisement 

here does meet the implied test of “expressly advocating” unless ( I )  “the electoral 

portion of the communication is unmistakable, unambiguous, and suggestive of only one 

meaning”, and 2 )  “reasonable minds EmLd not differ as to whether it encourages actions 

to elect or defeat one or more clearly identified candidates”. I 1  CFR 5100.22(b) 

(emphasis added). 

In short, where as here, there is room for debate - with Mr. Christensen having 

one opinion and the Suburban O’Hare Commission having another - the implied 

advocacy test of 3 :00.22(h) i s  not satisfied and there is no obligation io attach the notice, 

Here the Suburban O’Narc Commission coiltends th;d the advertiserrlent brought 

substantive public policy issues to the attentian of Mr. Hyde and fllinois Repub!ican 

ieaders and asking that action be taken on a substantive issae - ie., stoppiiig slot 

expansion at O‘IIare. Mr. Christeiisen has a d i fhent  view. The very fact thzt the issue 

is debatable means that it cannot constitute “express advocacy” under 9 100.22(b). 

Contrary to Mr. Christensen’s apparent interpretation, section 100.22(bj’s test is 

- not what reasonabk person might construe. thc language to mean. Such an approach 

would trigger “express advocacy” whenever one could hypothesize - as Mr. Christensen 

has here - a single “reasonable person’’ who n&& construe the advertisement to 

advocate the re-clection of Mr. Myde or the defeat of 1%. McCain. 

On the contrary, section 422(b) requires a finding that reasonable person could 

conclude ot.her than that the advertisement was urging the re-election of Mr. Hyde and 

IS 



$he electoral defeat of ielr. McCain. an other words, section 122(b) requires a finding that 

- all reasonable persons would reach the siime conclusion. 

Conclusion 

Tne Suburban O’Hare Commission and the other respondents8 respectfully urge 

the Fede:ral Erection Commission to dismiss Mr. Ghris:msen’s Amended Complaint and 

IO close this case.: 

1. None of the respondents, other t f m  the Suburban @Hare Commission paid for ttae 

advertisement under challenge by Mr. Christensen and are therefore not even 

proper parties under 2 U.S.C. $&Id. 

2. The advertisement challenged by Mr. Christensen does not (by his own 

acknowledgement) contain the express words explicitly urging the defeat or 

election of a candidate - Le., the “magic words” - constitutionally required to 

apply 0441d’s “express advocacy” provision. issue communications such as the 

advertisement here are constitationdiy protected even though the communication 

criticizes or praises an elected polikian.  

Mr. Chrktensen‘s implied advocacy requirement under 1 1 CFR 0 1W0.22(bj must 

fail fm two reasons: 

a. 

3. 

The federal coufls tlave repeatedly held that 6 IdX).2Z(b) - and the implied 

advocacy rationale on which it is based -are unconstitutional and void. 

Evena, if s 100.22(b) were constitutional, Mr. Christensen’s argument - that 

a communication is express advocacy sf it sinde ~ e ~ ~ ~ n ~ b l ~  person 

construe the communication to urge election or defeat of a candidate - 

does not meet the requirements of 5 100.22(b). 

b. 

8 
enclosed as Exhibit 8. 
individual ntunisipal and county governments. 
authorizations will be provided. 

The auihorizarions of thc individual respondents to be represented by the undersigned counsel are 
It was not clear whether separate authorizations were needed in addition for 

If thst is required, such separate appearances and 
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General Counsel of the 
Suburban O'Hare Commission 
And counsel for the individud respondents 
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